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Introduc:tion 

On 27 July 2012, the Officialjournal o[ the Euro
pean Union published the EU Regulation 
No. 650/2012 of the European Parliament and the 
Council, of 4 July 2012, on many aspect of succes
sion and on the crearian of a European Certificare 

/ 

of Succession. This includes aspects with regard to 

jurisdiction, applicable law, recognition and enforce
meot of decisions and acceptance and enforcement 
of authentic instruments. The Regularían entered 
into force 20 days after its publication but it is ap
plicable (except for certain rules) as from 17 August 
2015. 

But, the Regulation explicitly excludes from its 
scope all tax and administrative maners. However, 
tax law applies on situations recognized under 
other branches of law (civil law, commercial 
law, etc.); thus, any change in the law regulating 
those situations will indirectly affect the tax law 
applicable to them. In this regard, there are sorne 
issues included in the Regulation that could have 
tax implications. This anide discusses sorne of 
those issues that could implicitly or indirectly be 
affecred by raxes. 

First and according ro the Commission, 
450 000 cross-border successions take place in the 
EU every year which represent a value estimated at 
more rhan EUR 120 billion. From the Commission 
point of view the exisrence of different narional 
rules made inheritances involving more than one 
EU country complex and costly. Private interna
tionallaw governing the international successions 
is usually is complex ro apply due to rhe differ
ences between civil law legislations, the contradic-
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tions between them and the complexiry of rhe 
norms of conHict. 

The Regulation attempt to conciliate rhe conse
quences of these different systems with rhe objective 
of guaranteeing the free movement of persons, the 
early organisation by citizens of their succession in a 
Union context and the protection of the rights of 
heirs and legatees and of persons close to the de
ceased, as well as of the creditors of the succession. 
Since it is considered that these targets cannot be 
sufficienrly achieved by rhe Member States on their 
own, the EU takes the initiative in accordance with 
the principIe of subsidiarityl without going beyond 
what it is necessary to achieve the objectives (prin
cipIe of proportionality as set out in the same 
anicle) .2 

Therefore, according to the Commission point of 
view the new Regulation makes cross-border inheri
rance simpler by clarifYing which EU country's 
courts will have jurisdiction to deal with the inheri
tance and which law the couns will apply to the 
succession. 

1. Anide 5 of [he Treacy on Europcan Union and the Treacy on 
the Funcrioning of the European Union 2012/C 326101. 
2. Recital 80 of [he Regulation: "Since rhe objectives of [his Reg
ulation, namdy the free movemcnt of persons, the organization in 
advance by citizens of their succession in a Union context and the 
protection of the rights of heirs and legatees and of persons dose ro 
the deceased, as well as of the creditors of the succession, cannm be 
sufficiendy achieved by rhe Member Stares and can rherefore, by 
reason of the scale and effects of rhis Regulation, be better achieved 
at Union leve!, the Union may adopt measures in accordance with 
the principie of subsidiaricy as ser out in Artide 5 of the Treacy on 
European Union. In accordance with the principie of proportional
ity, as ser out in that Anide, rhis Regulation does not go beyond 
whar is necessary in order ro achieve rhose objecrives". 
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l. The Scope of the Regulation 

A. A broad scope of application 
of the Regulation 

From a general perspective, the Regulation will apply 
to (he succession ro (he estates of deceased persons 
(Art. 1) aud indudes all civil-Iaw aspects of succes
sion to the estate of a deceased person, namely all 
forms of transfer of assets, rights and obligations by 
reason of death, whether by way of a voluntary trans
fer under a disposition of properry upon death or a 
transfer through intestare succession.3 

The Regulation is applicable in the territory of all 
Member States, (with the exception ofUnited King
dom, Ireland and Denmark), as from 17 August 
2015 4 , 

B. The Exclusions 

B.1. The general exclusion from the scope 
of the Regulation 

According to Recital 10, the Regulation does not ap
ply to revenue mattees oc to administrative mattees 
of a public-Iaw nature. Thus, the nationallaw of ev
ery Member State will determine the taxes applicable 
to (he succession and theie amount, ~hether rhese be 
taxes payable by the deceased at the time of death or 
any type of successiou-related tax to be paid by the 
estate oc (he beneficiaries. Ir is also a question of (he 
nationallaw to establish whether the release of suc
cession property to beneficiaries under rhe Regularíon 
oc (he recording of succession property in a register 
should be subject to the payment of taxes. 

Anide 1 indudes this dear purpose when indicating 
that the Regulation shall not apply to revenue, cus
toms oc administrative mattees, and (har any record
ing in a register of rights in immovable or movable 
property, including the legal requirements for such 
recording, and the effects of recording or failing to 
record such rights in a register.5 

Although the Regulation applies to almost all aspects 
of a succession, foc sake of dacity, a numher of ques
tions which could be seen as having a link with mat
ters of succession are explicitly exduded from its 
scope, particularly any aspects related to grants, con
tracts of life insurance, trusts, matrimonial regimes, 
maintenance obligations, and the nature of property 
rights.6 

Recital 9 of the Regulation. 
Anide 84. 
Anide 1 (1). 
See Recitals t 1, 12, l3 and 14. 
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B.2. The specific exclusions of trusts and 
gifts prior to the decease 

.' First, all the issues related to the crearion, adminisrra
"rion and dissolution of (rusrs are intended ro be ex

c1uded from the scope of the Regulation, Accord
ingly, Art. 1(2)(j) establishes the exdusion from the 
scope of the Regularion rhe crearion, administratÍon 
and dissolution of trusts. Bur this should not be un
derstood as a general exclusion of trusts. If a trusr is 
creared under a will or under statute in connecrion 
with intestate succession the law applicable to the 
succession under the Regulation should apply with 
respect to the devolution of the assets and the deter
mination of the beneficiaries.7 

Further, the rransfer of property rights, interests and 
assets creared or transferred otherwise than by suc
cession, for instance by way of gifts, are also exclud
ed from the scope of the Regulation8 However, the 
applicable law to the succession which determines 
whether gifts or other forms of dispositions inter 
vivos giving rise to a right in rem prior ro death 
should be resto red or accounted for the purposes of 
derermining the shares of the beneficiaries in accor
dance with the law applicable to the succession9 

11. The selection of the country and 
the governing law of a succession 

A. The connecting factors to establish 
the country dealing with the succession 

Regarding the jurisdiction dealing with the succes
sion, as a general rule, rhe courts of rhe Member 
State in which the deceased had his habitual resi
dence at the time of death shall have the jurisdiction 
to deal with the succession as a whole. lo If the ha
birual residence is nor locared in a Member Sta te, 
the courts of a Member State in which assets of the 
estate are located shall have the jurisdiction provided 
the deceased had the nationality of that Member 
State at the time of death or, the deceased had his 
previous habitual residence in that Member State and 
no more than five years had e1apsed since the change 
of residen ce. 11 

In case no Member State had jurisdiction according 
ro the menrioned rules, rhe courts of the Member 
State in which assets were located shall have jurisdic
rion ro rule on rhose assets. 12 

Recital 13. 
Acticle I (2)(g). 
Recital 14. 

lO Anide 4. 
II Anide 10 (1). 
12 Anide 10 (2). 
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In case the deeeased had ehosen the law of a Member 
State to rule his succession, the parties concerned 
may ehoose the courts of that member State. 13 ", 

B. The connecting factors to establish 
the law governing the succession 

The law governing the sueeession will be the law 
ehosen by the deeeased provided that it is the law of 
his nationality at the time of making the choice or 
at the time of death. If the deeeased possess multiple 
nationalities he may ehoose the law of any of them. 14 

Next, provided there is no eleetion by the deeeased, 
the law applieable ro the sueeession as a whole shall 
be the law of the srate in whieh he has his habitual 
residence at the time of death. 15 However, as an ex
~eptional rule esrablished in the Regulation, if, ae
cording to aH the circumstances of the case, at the 
time of death the deeeased was manifesrly more 
closely conneeted with a srate other than the State 
of his habitual residenee the law applieable will be 
the one of that other State. 16 From the wording of 
this rule and ¡ts locarian ir is relevant to notice thar 
those eireumstanees will not ehange the habitual 
residenee of a deeeased but they will ehange the law 
applicable. ./ 

Finally, ir is important ro rake into considerarian thar 
the law applieable ro the sueeession may be the law 
of a third state, i.e. a non-EU member srate. In this 
case, the Member state dealing with the sllccession 
has the obligation of applying that law. 17 

C. The meaning of "habitual residence" 
and "close connection" 

The coneept of "habitual residenee" is not defined 
in the Regulation. Therefore, the faet that that this 
is a concept of succession civil law and nor a tax 
concept mus! be raken into considerarían. To clarif}r 
the civil eoneept of habitual residenee Recitals 23, 
24 and 25 should be taken into consideration. 

The firsr idea that comes into the mind of tax prae
titianers is thar the cancept From a civillaw perspec
tive are less straight forward than from the tax per
speetive. Domestie tax rules usually esrablish a time 
limit period under whieh when eertain period elaps
es Ce.g. more than 183 days in ayear period) the 
person concerned is considered as a tax resident. 
Sometimes also the economic interest is taken into 

13 Anide 5 (I). 
14 Anide 22 (1). 
15. Anide 22 (1). 
16 Anide 21 (1) er (2). 
17. Anide 20. 
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consideration, i.e. when he obtains most of his in
come in certain country he will be considered as a 
tax resident in that country. 

In this respeet, the Regulation does not explieitly 
establish a certain period of time in order ro con
sider a person as a habitual resident in a certain state. 
Ir obliges to take into consideration all the cireum
stances that maybe crucial in order to ascertain a 
stable connection with the state concerned. But it 
does not explicitly establish a time limit or a certain 
period to consider those circumstances. However, 
Recital 23 18 indieates that "C ... ) in order ro deter
mine the habitual residen ce, the authority dealing 
with the succession should make an overall assess
ment of the eircumstanees of the life of the deeeased 
during the years preeeding his death [emphasis add
ed] and at the time of his death, taking aecount of 
all relevant factual elements, in particular the dura
tion and regularity of the deeeased's presenee in the 
State concerned and the conditions and reasons for 
that presenee. The habitual residenee thus de ter
mined should reveal a close and srable eonneetion 
with the State concerned taking into account the 
specifie aims of this Regulation". 

Aecordingly, it appears that the permanenee in a 
country for only 183 days would not be enough for 
civil purposes. The plural "years" eould be interpret
ed as that at leasr 2 years should be taken into eon
sideratíon in order ro establish whether a "close and 
stable connection" exists or not. 

On the other hand, aeeording ro Recital 25,19 the 
"habitual residenee" srrietly considered should not 

18 (23) In view of the increasing mobility of citizens and in order 
to ensure rhe proper administradon of justice wirhin the Union and 
to ensure rhar a genuine connecting facror exists berween the SllC
cession and the Member State in which jurisdiccion is exercised, this 
Regularion should provide rhar the general connecting factor foc rhe 
purposes of derermining both jurisdiction and the applicablc law 
should be rhe habitual residence of the deceased at rhe rime of death. 
In order to derermine the habitual residcnce, the authority dealing 
wirh the succession should make an overall assessment of rhe cir
cumsrances of rhe life of rhe deceased during rhe years preceding his 
death and at the time of his dearh, taking accollnt of all rdevant 
factual dements, in particular rhe duration and regulariry of rhe 
deceased's presence in rhe Srate concerned and rhe conditions and 
reasons for thar presence. The habitual residence thus derermined 
should reveal adose and srable connection with rhe State concerned 
taking into account the specific aims of this Regulation. 
19. (25) Wirh regard ro the determination of rhe law applicable ro 
the succession rhe aurhority dealing with the succession may in 
exceptional cases - where, for instance, the deceased had moved to 
the Srate of his habitual residence fairly recently before his dea[h 
and all the circumsrances of the case indicate [har he was mani
festly more closely connected with another Srate - arrive at [he 
conclusion that rhe law applicable to the succession should not be 
rhe law of rhe State of the habirual residence of rhe deceased but 
rarher the law of the State with which the deceased was manifestly 
more dosely connected. That manifestly dosest connection should, 
however, not be resorted ro as a subsidiary connccring factor when-
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be taken imo consideration when "the deceased had 

moved to the State of his habitual residence fairly 
recently before his death" and still maimains c10ser 
connections with another state in which case the law 

of the habitual residence should not be applicable. 
This "fairly recently" move ro another state could be 

completed by the possible 2-year term stated in Re
cital 23. The question arises on what should be the 
maximum rerm ro take into considerarían in arder 

ro verif)r whether the clese connections exist? To ao
swer this question, one could only refer to Art. 10(1) 
(b) which establishes the subsidiary competent juris
diction (and does not refer to the law of the succes
sion) based on rhe habitual residence criterion. 2o 

This provision considers thar provided no more than 
a 5-year period has e1apsed from changing the ha
bitual 'residence from a Member State ro a rhird state, 

the jurisdiction of thar member state maybe compe
tent ro rule on the succession (if the estate is located 

in that member sta re) . Thus, we could imerpret the 
Regulation as establishing a 2-5-year period in order 
ro ascertain whether the conoeerían with the C011-

cerned state exists DI nor. 

The Regulation takes imo consideration that the 
time limit may nor be enough in certain complex 
cases in order to establish which (he habitual resi
dence ¡s. Those cases refer especially ro expats moy

ing for professional or economic reasons but keeping 
their center ofinteresr in another state,21 This norion 

of "center of interest" is not related to any econom
ic interest (as it is usually the case in tax law) but 

ever the determination of the habitual residence of the deceased at 
the time of death proves complex. 
!O Article 10. Subsidiary jurisdiction. 
l. Where the habitual residence of the deceased at the time of death 
is not located in a Member Sta te, the courts of a Member State in 
which assets of the estate are located shall neverthclcss have jurisdic
tion ro rule on the succession as a whole in so far as: 
(a) the deceased had the nationality of that Membcr State at the 
time of dearh; or, failing rhar, EN LO 1/118 Official ¡ol/rnal o[ the 
EI/ropean Union, 27 July 2012. 
(b) the deceased had his previous habitual residence in thar Member 
State, provided thar, at the time the court is seised, a period of nor 
more than five years has c1apsed since thar habitual residence 
changed. 
!I. Recital (24). In certain cases, derermining the deceased's ha
bitua.l residence may prove complex. Such a case may arise, in par
ticular, where the deceased for professional oc economic reasons had 
gone ro ¡ive abroad ro wock rhere, sornerimes for a long time, but 
had maintained a c10se and stable connection with his State of ori
gin. In such a case, rhe deceased could, depending on rhe circum
stances of the case, be considered srill ro have his habitual residence 
in his Srate of origin in which rhe centre of interests of his family 
and his sociallife was located. Other complex cases may arise where 
che dcccascd lived in several Statcs alrernatcly or travclled from one 
State to another wirhout setrling permanenrly in any of them. If the 
deceased was a nacional of one of those Sta res or had all his main 
assers in one of those States, his narionality or the location of those 
assets could be a special factor in rhe overall assessment of all rhe 
facrual circurnstances. 
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refers the family and sociallife connections with the 
state concerned. Now, there may be cases where it is 

difficult to establish the habitual residence and those 
.. family and social tife connections are not easy to 

establish in one single state beca use "the deceased 

lived in several Sta tes alternately or travelled from 

one State to another without setding permanendy 
in any of them" in which case the nationaliry of the 

location of the assets of the estate could be taken into 
consideration as factual circumstances to establish 

the habitual residen ce. 

These circumstances may sound familiar ro tax prac
titioners dealing with international tax issues. Art. 4 

of the OECD and UN Model Tax Convemions es
tablishes the tiebreaker rule concerning the residence 

of those who may benefit from the Convemion.22 

When the two contracting sta tes claim the residence 
of the same taxpayer, paragraph 2 of anicle 4 estab
lishes the criteria to be taken into consideration in 

arder ro determine the (only one) residence for tax 
purposes. The center of vital interests, whích is sim

ilar to the family and social connections, plays a sec
ondary role in the tiebreaker rules, and only plays a 
role after the permanent home elemento Nationality 
is considered as the tast element ro take into consid
eratíon in order ro finally ascertain his residen ce. 

In conclusíon, the habitual residence for succession 

purposes may be differem from the habitual resi
dence for tax purposes. This means that the succes
sion may be ruled by the law of a state (either a 
member state or a third state), [he jurisdiction ruling 

on the estate maybe in another member state, and 
the taxation of that estate and/or the heirs, maybe 
subject to the competence of another state. If the 

12 OECD Me. Anide 4 RESIDENT 1. For rhe purposes ofrhis 
Convention, rhe term "resident of a Contracting State" means any 
person who, under rhe Iaws of that Sta te, is liable ro rax therein by 
reason of his domicile, residence, place of incorporation, place of 
management or any orher criterion of a similar nature, and also 
indudcs thar State and any polirical subdivision or local aurhority 
thereoE. This term, however, does nor indude any person who is 
liable ro tax in thar Srate in respect only of income from sources in 
that State or capital situated therein. 2. Where by reason of the 
provisions of paragraph 1 an individual is a resident of both Con
tracting States, rhen his status shall be derermincd as follows: (a) He 
shall be deemed to be a resident only of the State in which he has a 
permanenr home available ro him; if he has a permanent horne 
available ro him in both Stares, he shaU be deemed ro be a resident 
only of rhe Srate with which his personal and econornic relations 
are closer (centre of viral interests); (b) If the Srate in which he has 
his centre of vital interests cannot be derermined, or if he has not a 
permanent home available ro him in either State, he shall be deemcd 
ro be a resident only of rhe State in which he has an habitual abode; 
(c) Jfhe has an habitual abode in both Staces or in neither ofthem, 
he shall be deemed ro be a residenr only of rhe State of which he is 
a national; (d) Ifhe is a narional ofboth Scates or of neither of them, 
the competent aurhorities of rhe Conuacting Srates shall serde the 
question by mutual agreement. 
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legislations are not aligned, e.g. beeause they come 
from differenr eivillaw systems (e.g. common law vs 
continentallaw) there will be cases where it is diffi
cult ro ascertain where in the law sorne tax events 
may fit, DI even whether sorne events are subject ro 
taxation oc nor. This happens with certain institu
tioos which exisr in cornmon law countries which is 
diffieult ro fit them in tax provisions of civil law 
counrries.23 This means that Regulation opens the 
applieation of the different inheritanee tax systems 
ro aH the EU member States and conversely, that aH 
domes tic inheritance civil law systems are poten
tially subjeet to all the tax systems of the EU member 
states24 From this poinr of view, even though the 
Regulation has unified the rules applieable ro the 
succession ir may nor have achieved the simplifica
ti¿n of the international inherirance tax planning. 

111. Specifics issues 

A. Countries with multi legal succession 
law systems 

The Regularíon envisages the situations where there 
is more than ooe civil legislaríon within the state 
whose legislaríon is applicable ro the succession, es-

/ 

tablishing the prioriry of the internal eonRiet oflaws 
rules.25 Further, the Regulation is not applieable ro 
internal conRiets oflaws. Only in the absence of such 
internal rules the Regularíon sets out the connecting 
faerors, i.e. habitual residenee at the time of death, 
closest connection and Iocation of the relevant ele
ment.26 

B. Successions which take place 
at different moments in time 

The transfer of properry that a suceession implies 
usualIy takes place at a certain specific moment, i.e. 
either when the heirs accept the assets or when the 
deeeased dies; and it always implies the demise of the 
deeedent. However, there are legal systems where the 
suecession may begin ro take place before the demise. 

2J. The disconnection between different legal systems is expressly 
recognized by the Regularion regarding righrs in remo See Recitals 13 
and 14 and artide 31. 
24 If for instance, a German person moves to Spain seven months 
befare he dies, he would be considered as tax resident in Spain and 
his heirs taxed in Spain but the law applicable to the estate should 
be the German one since he could not be considered as an habitual 
resident in Spain. 
15_ Spain is the typical country where there are multiple civillaw 
sysrems and different inheritance tax regulations with important 
implications foc the application of rhe Regulation. See A. ATXABAL 
RADA, "El Reglamento Sucesorio europeo y sus implicaciones fis
cales", Academia Vasca de Derecho, Boktlnjado, Bilbao, Afio XII, 
No. 25, Diciembre 2013, pp. 357-377. 
16. Anide 36, 37 and 38. 
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In this regard, the Regulation seems not to aeeept 
that agreements as to succession enforceabIe during 
the life of the future deeedent should be considered 
as a sueeession. Recital 11 limits the scope of the 
Regularíon to succession mortis causa. Further, Ar
tiele 3(1)(a) defines "succession" as the sueeession ro 
the estate of a deceased person covering all transfers 
of assets upon death. In addition, artiele 3(1)(b) de
fines "agreement as to succession" as an agreement 
which creates, modifies or terminates rights to the 
future estate of one or more persons' party to the 
agreement. Besides, Recital 14 envisages that Prop
erty rights. interests and assets created or transferred 
otherwise than by succession, for instance by way of 
gifrs, should also be exeluded from the scope of this 
Regulation. However, it should be the law speeifled 
by the Regulation as the law applieable ro the sue
eession whieh determines whether gifts or other 
forms of dispositions inter vivos giving rise to a right 
in rem prior to death shollld be restored or accollnt
ed for the purposes of determining the shares of the 
beneficiaries in aecordanee with the law applicable 
to the succession. 

However, there are civil law systems that accept the 
possibiliry of this rype of agreements. Thus, one of me 
issues that may arise is the possibiliry of eonRiels of 
differenr applieable laws when the sueeession does not 
happen in one single moment (e.g. there is an agree
ment as to succession27) and there is a change of resi
dence or nationality between the different moments 
of the transmission. According to the Regulation there 
wiH be only one unique law applieable regardless of 
the eharaeteristics of me elements concerned (movable 
or immovable) and their loeation.28 

Fllnher, if the agreement as to sllccession enforceable 
during the life of the decedent is considered as a rype 
of succession there could be more than one tax system 
applieable to Ihe same sueeession and different taxes 
paid in different moments. In this case, the taxes paid 
before should be taken inro consideration for the as
sessment of the remainder assets of the sllccession, 
once the deeedent parry to the agreement passes away. 

17_ Anide 23. 
18 Recital 37: In order ro allow citizens ro avail themselves, with 
alllegal cenainty, of [he benefits offered by the internal market, this 
Regulation should enable rhem [O know in advance which law will 
apply to theie succession. Harmonised conAict-of-laws rules should 
be inrroduced in order ro avoid contradictory resulrs. The main rule 
should ensure rhat the succession is governed by a predictable law 
with which ir is dosely connecred. Por reasons oflegal cenainty and 
in order ro avoid the fragmentarion of the succession, thar law 
should govern the succession as a whole, that is ro say, all of the 
property forming pan of the esta te, irrespective of rhe nature of rhe 
assets and regardless of whether rhe assets are located in anothec 
Member Statc oc in a thicd Srate. Art. 1 establishes [he law appli
cable ro rhe succession as a whole. 
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C. The issue with partnerships 

The topic of partnerships implies one of the classic 
and usually un resolved issues arising in internation
al tax law when those entities are considered as fis
cally transparent in ane country and opaque in an
other country. 

For instan ce, an issue could arise when an expat 
from an EU member state is resident in Spain both 
for tax purposes and civillaw purposes and he is a 
partner of a partnership resident in Spaio, and the 
partnership is rhe owner of real estate located in a 
country where the partnership is nor recognized as 
an independent entity. If he chooses his national 
law as the law governing his succession when he 
dies, the state where the property is located could 
consider rhar the heirs are subject ro inheritance tax 
whereas the state where the partnership is located 
would not see any transfer of immovable property 
but the possible transfer of the interest in the part
nership. The question could arise as ro consider rhe 
existence of the partnership and/or ¡ts tax trearment 
as pan of rhe law cf succession or should ir be COll

sidered as a cornmercial law issue and, rherefore, 
out af the scope af the RegulatiOl). The tax treat
ment regarding inherited assets may be different 
according ro irs narure, movable or immovable 
properry. Furrher, sorne counrries do nor accepr rhe 
jurisdiction and taxation of other counrries on irn
movable assets located within their jurisdiction as 
we have seen regarding UK. To the author opinion, 
subject to a better crirerion and according te the 
objectives of the Regulation, the law of succession 
chosen by the taxpayer should rule the whole issues 
arising from the succession in order te simplif}r the 
procedures. 

This means that the tax administration of a Member 
State could rax a taxable even that does not exist 
under its own legislation. 

The wording of Art. 1 (2)(h) seems to provide a solu
tion by exduding from the scope of the Regulation 
the "questions governed by the law of companies and 
other bodies, corporate or unincorporated, such as 
clauses in the memoranda of association and artides 
of association of companies and other bodies, cor
porate or unincorporated, which determine what wiU 
happen to the shares upan the death of the mem
bers". However, although the consideration of part
nerships as independenr entities maybe considered 
as a question governed by company law, the c1assifi
cario n as fiscally rransparent entities is a question of 
tax law. 
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D. EU Regulation with respect to third 
countries and UK, Ireland and Denmark 

,Tax practitioners outside the EU should take into 
account that the Regulation is meant to be of uni
versal application as Artide 20 establishes.29 Besides, 
third sta tes may be affected through the renvoi rules 
exisring within their legislation. According to arri
de 24, the application of the law of a third state shall 
mean the application of the rules af law in force in 
that State, induding irs rules of private internatÍon
allaw in so far as they make a renvoi to the law of a 
Member State or the law of another third State (with 
certain exceptions). Furrher, as discussed aboye, the 
jurisdiction of a Member State may be universally 
competent to rule on the succession if the deceased 
was a national of that state or had been habitually 
resident in thar state within the previous 5 years, 
provided there are assets in that stare. It is important 
to mention thar there is no de minimis rule on the 
value of those assets.30 

In addition, it must be stressed that the new Regula
tion does not apply in UK, Ireland and Denmark. 
This means that in principie residents in those sta tes 
are not subject to the rules af the Regulation, but 
residents in rhose countries with assets in parricipat
ing EU countries may also be affected by the Regu
lation as we have seen before. Nationals of those 
states wha are residents in the other EU Member 
States are subject to the Regulation.31 

Now, the first issue rhat arises from this situation is 
whether the concept of "Member State" within the 
Regulation covers all EU Member Sta tes ar only the 
anes in which it is applicable. According to the EU 
treaties the terms "member sta tes" and "third sta tes" 
are dearly defined, i.e. UK, Ireland and Denmark 
are certainly Member states and should be considered 
as such for the purposes of the Regulation. However, 
it seems te be the opinion of the persoos involved in 
the legislative process that those countries should not 

19. An. 20. Universal applieation. Any law specified by this Regu
[ation shall be applicd whether or not it is rhe law of a Member 
State. 
w, Anide 10. 
ji So, if for instanee, a UK national is domieiled in UK, but lives 
in Franee and owns real estate in both France and England, when 
he dies without having made a will. Franee will apply rhe Regularion, 
Le. the freneh law, considcring the {-:rench courts as competem to 
apply that law induding its forced heirship rules, ro the whole suc
cession. However, rhe English courts most probably will nO[ aceept 
this situation and will apply English intestacy law [O rhe English 
properry because it is immoveable property located in England. To 
avoid this situation, rhe UK narional could have e1eeted his na
cionallaw, i.e. English law to apply in a will, so thar Freneh courts 
and tax administration wOllld have applied English [aw ro his whole 
estate. However, ifhe chose the French law to apply, UK would still 
apply Engtish law ro the immovable properry in [his country. 
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be considered as member states for the purposes of 
the Regulation. However, the wording of the Regu
latian does nor cover rhis interpretarion. The diffe'f
ent views may have an important consequence re'
garding the renvoi rule in article 34(1). This article 
only applies to third states so it would not be ap
plieable to UK, Ireland or Denmark. 

After rhe Brexit ir is clear thar at cerraio momen! in 
the near future UK will have to be considered as a 
third country with aH the consequenees included in 
the Regulation. However, until the proeess of the exit 
had not finished, it is my opinion that it should be 
considered as a Member State. 

It is probably that the courts of eertain Member 
States will consider UK, Ireland and Denmark as 
third states for the purposes of the Regulation in 
whieh case the European Court of Justiee will have 
ro decide 00 the issue. 

Conclusion 

First, EU Regulation 650/2012 provides for legal eer
tainty regarding me jurisdietion and me law applicable 
to international successions. The Regularíon explic-
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irly excludes the tax issues from ¡ts scope. However, 
sinee tax law is always based on the other branehes of 
law, ir is important ro take into considerarían rhe pos
sible tax consequenees of the Regulation. 

Next, the Regulation establishes the law of the mem
ber state where rhe deceased was a resident as rhe law 
governing rhe succession and the courts of thar state 
as the courts having rhe jurisdiction ro rule rhe suc
eession. The main difficulties may arise from the 
different meanings of"residenee" that the Regulation 
and tax laws may have. 

Finally, tax practitioners and tax: administrations may 
be aware that in the future they wiH have to apply 
the inheritance taxes of their domestic jurisdictions 
to successions ruled in accordance with other states' 
legal systems, including non-EU member states. This 
will ereate diffieulties in establishing whether a tax
able event has taken place, when the taxable event 
takes place, what are the taxable assets, etc. On the 
other hand, tax praetitioners will have to be prepared 
for the situation where tax administrations of other 
Member Sta tes will tax suceessions ruled by their 
domes tic civillaws. 
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